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On the Construction of the Determination Model
for the Unfair Interference in Competition on the Internet

CHENG Ziwei

Abstract: In recent years, disputes over unfair interference in competition have been emerging
frequently. Due to the lack of a clear determination model, the process and result of determining the
legitimacy of interfering conducts by the courts are unreasonable in many aspects. Existing research has
noticed this issue, but has not proposed an effective solution. It is necessary to sort out and summarize
the experience of determining the conduct of unfair interference in the physical environment, extract
the model of determining the conduct of unfair interference, analyze the challenges and reasons that
internet technology has brought to such determination model, and construct a two-layer model suitable
for determining online conduct of unfair interference on this basis. The first layer of such model is
to construct an exclusive space based on the technical control power of the operator. The conducts
that invade this space are in principle unfair interference. However, such exclusive space cannot be
expanded indefinitely with the improvement of technical capabilities. When the conducts of interference
in competition does not involve the exclusive space, it is necessary to turn to the second layer of the
determination model, i.e. the interest balance between the "survival interest" of the prior operators and
the freedom of conduct. To overcome the predicament of balancing heterogeneous interests, the interest
pattern among different market participants in similar situations of the physical environment can be
used as a reference system. This two-layer determination model can obtain normative support under
the interpretive framework of the special clause on the internet and general clause of the Anti-Unfair
Competition Law.

Keywords: Internet; Unfair Interference; Unfair Competition; Consumers' Rights
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