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(8 Facebook Inc. v. Power Ventures. Inc., 828 F.3d 1068(9th Cir.2016).
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Judicial Practice and Reflection on the Review Elements of

Unfair Competition Disputes over Data Scraping

Zhao Dan', Shen Cheng?
(1. Shenzhen Academy of Social Sciences, Shenzhen 518000, China;
2. Huiye Law Firm, Shanghai 200333, China )

Abstract: Interpretation by the Supreme People’s Court of Several Issues Concerning the Application of the Anti—
Unfair Competition Law of the People’s Republic of China deletes the provisions on data scraping which was provided
in the Draft for comments, which has made the rules of the judgment absent. The existing judicial practice and experi-
ence has formed a mode that has taken some main elements into account, such as reasonable and necessary limits, the
type of the data, the damage suffered by the crawled party, and the balance of multiple values in the protection of the
competitive order. However, when the Judges review these elements, they need to improve the path. When determining
the reasonable and necessary limits, the court judicial may consider introducing reasonable substitution and partial
substitution standards to limit substantive substitution; when determining that there are overlapping data capture rules,
they may based on the strength and effectiveness of the data protection measures taken by the anti-climbing party to re-
vised the review results;when balancing the competition order and protecting multiple values, consideration can be
given to consumer rights.

Keywords: data scraping; unfair competition; limit of data scraping; the type of the data; balance of value
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