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No.1 January 2018

questions of concurrence of fundamental rights often arise. The theory of concurrence of fundamental rights
intends not only to guarantee individual’s fundamental rights but also to oblige the state to justify its interfer—
ences in such rights. It plays an important role in the doctrines of fundamental rights. However the scholars
do not pay enough attentions to it until the theoretical focus began to change recently. After inquiring into the
German theories and practices one might find that the principle of German approach to resolve such prob—
lems is open to consideration case by case moreover in the three-steps review framework of liberal rights
the resolution of such problem has been pushed forward it means that the approach to reduce the number of
fundamental rights involved has been replaced with the approach of weighting. In China a theory of concur—
rence of fundamental rights might be improved by the development of constitutional doctrines.

Key Words Concurrence of Fundamental Rights; Most Relevant-doctrine; Strengthen of Fundamen—
tal Rights; Fundamental Rights Doctrine

Liu Jianlong Ph.D. in Law Associate Professor of University of Chinese Academy of Social Sciences.
On the Fundamental Paradigm of Anti-unfair Competition Law KONG Xiangjun * 50 *

The fundamental paradigm of anti-unfair competition law concerns the philosophies values patterns
and criteria of defining what constitutes anti-unfair competition which can be summarized as so-called
“three perspectives” including competition perspective impairment perspective and right perspective. It
can also be achieved by further weighing the interests concerning competitive behaviors. This “3 +1” judge—
ment pattern namely “three perspectives” plus benefits measurement assessing the rationality of competi—
tive behaviors  constitutes fundamental dimension of anti-competition law. Among “3 +1” judgement pat—
tern  “three perspectives” are philosophical footholds and benefits measurement is the path to fulfillment
so “3 417 pattern constitutes the unique paradigm of assessing the rationality of competitive behaviors. The
assessment of anti-unfair competition should adhere to dynamic competition perspective neutrality of impair—
ment and neutrality of rights. Further the assessment also needs to concentrate on the rationality of behav—
iors rather than the protection of rights and meanwhile to do interests measurement by referring multi-fac—
tors to decide the rationality of competitive behaviors.

Key Words Anti-unfair Competition; Dynamic Competition Perspective; Neutrality of Rights; Neu-
trality of Impairment Interests Measurement

Kong Xiangjun Ph.D. in Law KoGuan Chair Professor at Shanghai Jiao Tong University.
On the Basic Definition of the Right to Sue or Be Sued HUANG Zhongshun * 68 *

The mainstream regions of the world all protect citizens” right to access to justice on the constitutional lev—
el and right to sue or be sued on the civil procedure law level. On the basis of distinguishing between the right
to access to justice and right to sue or be sued standing of the litigants litigation interest substantive right
and dispute management right this paper defines right to sue or be sued as the right for the subject of dispute
management right who has the necessity and the actual effect in lawsuit to sue or be sued in his own name with
the protection on his own substantive rights and interests or others” in a realistic manner or in preparation.

Key Words Right to Sue or Be Sued; Litigation Right; Standing; Litigation Interest; Disputes Ad—
ministration Right

Huang Zhongshun Ph.D. in Law Assistant Research Fellow of Institute of Law of Chinese Academy of

Social Sciences.
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